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Dear MSO members, 

 
Happy New Year 2022 and a Happy Lunar New Year! How has the start of 
the New Year been like for you?  Hopefully the Year of the Tiger will be a 
robust one for all and sundry.  
 

Against the backdrop of the Covid-19 situation (now into its latest Omicron 
variant), it seems likely that certain adaptations done during the earlier part 
of the pandemic are here to stay. While we all yearn for the opportunity to 
have face-to-face meetings and conferences, we must also accept the reality 
that these events are increasingly being held virtually or in the hybrid form 
(small physical presence with larger virtual audience). 
 

The MSO, as well as the various Special Interest Groups (SIGs) under the 
Society, have embraced this new norm by organizing various webinars, 
conferences and public forums. We have also used the virtual platform for 
the majority of our committee meetings as well as our Annual General 
Meeting (AGM). This year will be no different. We will be organising a series 
of webinars to cater to both our ordinary and associate members. We are 
grateful for the support by friends from the industry for this endeavor. 
 

The AGM this year will also be held virtually, tentatively scheduled to be on 
March 12th, 2022. Please free up your afternoon (2pm – 6pm) to attend this 
important event, as we will also be having many ‘firsts’ events surrounding 
the AGM: the first Tripartite Glaucoma Webinar, the inaugural AGM of the 
Malaysian Glaucoma Society (MGS) and a new named lecture in honour of 
the late Prof Dato Dr Selvarajah Sivaguru. We are honoured to have Prof Dr 
Bernard Chang (President of the Royal College of Ophthalmologists, UK) as 
the first recipient of this award. 
 

For our newsletter this time, we are featuring Dr Zabri Kamarudin in our 
Personality Focus. Our affable vitreoretinal (VR) surgeon from Hospital 
Selayang shares an interesting account of his early years as well as how he 
got into Ophthalmology and VR. Another interesting tidbit about him: do 
you know that he’s an avid angler and a superb baker? 
 

 

 Personality Focus: 
Dr Zabri 

Kamarudin—The 
Backbone of VR 

Services in Malaysia 
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In this issue, we are also excited to have on board Dr Julian Tagal, who will be contributing a series of 
articles regarding the medicolegal aspect of our practice in ophthalmology. In his first article, he 
discusses the elements of how a medical negligence claims can be successful. I suggest everyone to have 
a read of this article: prevention is better than cure! 
 

Lastly, we welcome anyone who would like to contribute articles to our newsletter, whether on a one-
off or regular basis. Your input is greatly appreciated! 
 

Have a great year ahead! 
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DR TEH WEE MIN 

Editor, MSO Express 
Consultant Ophthalmologist  
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Early Life and Background 
 
I was born and raised in a small "Kampung" in 
Perak. I consider myself very fortunate to be 
accepted into a boarding school in Ipoh for my 
secondary school years. For my SPM, I was 
accepted into a federal boarding school in Klang. 
I was very active in co-curricular activities, being 
an army cadet and also part of the school’s 
basketball team.  
 
What Made You Choose Medicine as a 
Profession? 
 
As a teen in the late 80s, I thought of pursuing 
my career as an army officer. However, we were 
going through a period of economic recession at 
that time and I had a change of heart.  
 
I continued my studies in a one-year UKM 
Matriculation Program and I was seriously 
considering medicine after that. However, to do 
so, I need to get myself into the Science Faculty 
and compete for a place in the medical faculty. It 
was very tough competition. I tried various ways 
to get myself into medical school, including 
applying for the Ministry of Defence Scholarship 
for an Army Medical School in Turkey but I was 
unsuccessful. Thank heavens, my second-
semester result was quite good, and I managed 
to secure a place in the UKM medical faculty. As 
everyone knows, medical undergraduate years 
are really tough, and I experienced it first-hand. I 
still managed to graduate on time, which is the 
happiest moment in my life. 
 
Career in Ophthalmology 
 
After graduating from medical school, I was 
posted to Ipoh General Hospital. Even though 
life during this period was daunting physically, 
mentally and emotionally, it was a memorable 
time for me as I was surrounded by good 
colleagues. We encouraged each other to strive 
for the best in each of our rotations. 
Nevertheless, none of the postings piqued my 
interest. 
 

I was then posted to Teluk Intan Hospital as a 
medical officer. At that time, I was eyeing a place 
in the Psychiatry Department. Alas, the 
department was fully occupied and the Hospital 
Director offered me a place in the 
Ophthalmology Department instead as an 
attachment. This turned out to be a blessing in 
disguise, as it sparked my interest in this field. 
However, it was not easy for me, because I 
struggled to examine the fundus even during my 
medical school years and there was a lot more 
to learn compared to what was taught in medical 
school. I was initially unsure of taking up this 
challenge, but dived into it anyway. 
 
Once I was in the Ophthalmology unit, I started 
to use the binocular indirect ophthalmoscope, 
and a whole new world opened up for me. It 
was a real eye-opener, literally. During that 
moment, I made up my mind to pursue 
Ophthalmology and I never looked back. 
 
I then proceeded with my Masters in 
Ophthalmology in USM Kubang Kerian and 
graduated in four years. Before long, I was 
posted to Kuching Hospital as a Junior 
Ophthalmologist. There were not many 
Ophthalmologists in Kuching at that time, and 
none of us had any sub-specialty training. I was a 
general ophthalmologist that had to learn and 
perform all sorts of surgery, including 
trabeculectomy, dacryocystorhinostomy, squint 
surgery, and even corneal transplant. However, 
one aspect that frustrated me most was when 
patients needed vitrectomy surgery. I felt 
helpless, not knowing where or who to refer to, 
and clueless on what I could do to help my 
patients. It was then that I told myself, I must do 
Vitreoretinal subspecialty.  
 
Journey in Vitreoretinal Training 
 
I was back to Peninsular Malaysia Teluk Intan 
Hospital after spending two years in Sarawak. I 
was tasked with heading the Ophthalmology 
Department at that time. Clinically, the same 
feeling of helplessness resurfaced when faced 
with patients with vitreoretinal conditions. At 
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that time, the only hospital that accepted VR 
referrals was Hospital Selayang. I then applied for 
the VR Training Program and requested to be 
posted to Ipoh, as I wanted to serve my home 
state. In the 1st year, I was trained in Alor Setar 
Hospital by experienced mentors and teachers.  
 
After six months in Alor Setar, Dr Mariam (who 
was the Head of Service) transferred me to 
Hospital Selayang. I did ask her: what was her 
plan for me? And I remembered clearly her 
concise answer – she wanted me to fill the gap 
and eventually head the VR services later. Time 
has proved her right. I was a bit stressed up 
initially, knowing how strict Dr. Mariam is, but in 
the end, I am very grateful as I was trained by 
many experienced teachers and was exposed to 
all sorts of tough cases in Selayang as it was the 
national VR referral centre. 

What are the Challenges in your Current 
Practice? 
 
Working in the Surgical Retina field in general 
and running the National Referral Centre 
specifically is tough. It is well-known that our VR 
operation list was always described as a ‘no 
sunset’ list. But I have been fortunate to work 
with good colleagues who are also great 
surgeons and staff who are understanding of the 
demands required of them. They (doctors and 
staff) have been excellent and helpful 
companions, and as time goes by, you would 
probably regard them like family, as I have with 
mine.  
 
People come and go, and such is the situation 
with the VR surgeons in civil service. The burden 
of disease (and the work) increases by the year. 
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Dr Zabri (centre) celebrating a significant milestone of Hospital Selayang’s 2000th VR surgery in year 2016 with fellows and 
OT staff. That is about 6 VR surgeries per day, every day for the entire year! 
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We have started visiting other hospitals to offer 
our VR services so that we reach out to the 
patients instead of them coming all the way to 
us. In this way, our services are more accessible, 
and we get to decongest the situation in 
Selayang.  
 
What is your view on the future of 
Vitreoretinal Service in Malaysia? 
 
My hope is that when young VR surgeons 
complete their training and are sent out to 
serve, most states in Malaysia will have at least 
one VR surgeon. My ultimate goal is for 

everyone, whoever they may be and wherever 
they are, to be able to access vitreoretinal 
services without delay and get treatment so that 
we can restore or at least preserve their vision. 
It is not an easy task, but as the saying goes, 
“When the going gets tough, the tough get 
going". Another favourite quote of mine was 
inspired by an Iban warrior who once said, ‘Agi 
Idup, Agi Ngelaban' (loosely translated to “as 
long as I live, I will continue to fight”). 
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Editor, MSO Express 
Consultant Ophthalmologist & Cataract 
Refractive Surgeon 
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�ůŝŶŝĐĂů� ůŝƟŐĂƟŽŶ� ŝƐ�Ă�ƐƵďƐĞƚ�ŽĨ�Ă�ďŽĚǇ�ŽĨ� ůĂǁ�ŬŶŽǁŶ�
ĂƐ�dŽƌƚ� >Ăǁ͘� dŚĞ�ǁŽƌĚ� ͚ƚŽƌƚ͛� ŚĂƐ� ŝƚƐ� ŽƌŝŐŝŶƐ� ŝŶ� >ĂƟŶ͕�
ŵĞĂŶŝŶŐ� ͚ƚǁŝƐƚĞĚ͛� Žƌ� ͚ǁƌŽŶŐ͛͘� dŽƌƚ� ůĂǁ� ŝƐ� ĐŽŶĐĞƌŶĞĚ�
ǁŝƚŚ�ƉƌŽǀŝĚŝŶŐ�ĐŽŵƉĞŶƐĂƟŽŶ�ƚŽ�ĐůĂŝŵĂŶƚƐ�ǁŚŽ�ŚĂǀĞ�
ƐƵīĞƌĞĚ�ĂŶ� ŝŶũƵƌǇ�ĚƵĞ� ƚŽ� ƚŚĞ�ŶĞŐůŝŐĞŶĐĞ�ŽĨ�ĂŶŽƚŚĞƌ͘�
dŚŝƐ� ƌĞƐƟƚƵƟŽŶ� ŽŌĞŶ� ƚĂŬĞƐ� Ă� ŵŽŶĞƚĂƌǇ� ĨŽƌŵ͕� Žƌ�
ĚĂŵĂŐĞƐ͘� 
 
tŚĂƚ�ŝƐ�ƚŚĞ�ƌĞůĞǀĂŶƚ�ůĂǁ�ŐŽǀĞƌŶŝŶŐ�ĐůŝŶŝĐĂů�ůŝƟŐĂƟŽŶ�
ŝŶ�DĂůĂǇƐŝĂ͍ 
 
dŚĞƌĞ� ĂƌĞ� ƚǁŽ� ƐŽƵƌĐĞƐ� ŽĨ� ůĂǁ� ŐŽǀĞƌŶŝŶŐ� ĐůŝŶŝĐĂů�
ůŝƟŐĂƟŽŶ�– 
;ϭͿ tƌŝƩĞŶ�>Ăǁ͕�ĂůƐŽ�ŬŶŽǁŶ�ĂƐ�ƐƚĂƚƵƚĞ͕�ĂŶĚ 
;ϮͿ ĐŽƵƌƚ�ĚĞǀĞůŽƉĞĚ�ůĂǁ͕�Žƌ�ĐŽŵŵŽŶ�ůĂǁ͘ 
 
dŚĞ� ƌĞůĞǀĂŶƚ� ƐƚĂƚƵƚĞ� ŝŶ� DĂůĂǇƐŝĂ� ŝŶĐůƵĚĞƐ� ƚŚĞ� �ŝǀŝů�
>Ăǁ� �Đƚ� ϭϵϱϲ� ƚŚĂƚ� ƉƌŽǀŝĚĞƐ� ĨŽƌ� ƚŚĞ� ĂƉƉůŝĐĂƟŽŶ� ŽĨ�
hŶŝƚĞĚ� <ŝŶŐĚŽŵ� ;h͘<͘Ϳ� ĐŽŵŵŽŶ� ůĂǁ� ŝŶ� tĞƐƚ�
DĂůĂǇƐŝĂ͕� ^ĂďĂŚ� ĂŶĚ� ^ĂƌĂǁĂŬϭ͕� ŚĞŶĐĞ� ƚŚĞ� ĨƌĞƋƵĞŶƚ�
ĂƉƉůŝĐĂƟŽŶ�ŽĨ�h͘<͘�ũƵĚŝĐŝĂů�ĚĞĐŝƐŝŽŶƐ�ďǇ�ŽƵƌ�ũƵĚŝĐŝĂƌǇ͘�
dŚĞ� ƟŵĞ� ǁŝŶĚŽǁ� ƚŽ� ĮůĞ� Ă� ƐƵŝƚ� ŝƐ� ůŝŵŝƚĞĚ� ďǇ� ƚŚĞ�
>ŝŵŝƚĂƟŽŶ� �Đƚ� ϭϵϱϯϮ;tĞƐƚ� DĂůĂǇƐŝĂͿ� ƚŚĂƚ� ůŝŵŝƚƐ� ƚŚĞ�
ŝŶŝƟĂƟŽŶ� ŽĨ� Ă� ĐůĂŝŵ� ƚŽ� ϲ� ǇĞĂƌƐ� ĨƌŽŵ� ƚŚĞ� ĚĂƚĞ� ƚŚĞ�
ĂůůĞŐĞĚ� ŶĞŐůŝŐĞŶĐĞ� ƚŽŽŬ� ƉůĂĐĞ͘� dŚŝƐ� ƟŵĞ� ůŝŵŝƚ� ŝƐ�
ĚŝīĞƌĞŶƚ�ŝŶ�^ĂƌĂǁĂŬ͕�ǁŚĞƌĞ�ƚŚĞ�ǁŝŶĚŽǁ�ŝƐ�ůŝŵŝƚĞĚ�ƚŽ�
ϯ� ǇĞĂƌƐϯ͘� dŚŝƐ� ůŝŵŝƚĂƟŽŶ� ŚĂƐ� ŝŵƉůŝĐĂƟŽŶƐ� ĨŽƌ� ĐĞƌƚĂŝŶ�
ƚǇƉĞƐ�ŽĨ�ŶĞŐůŝŐĞŶĐĞ͘�&Žƌ�ĞǆĂŵƉůĞ͕�Ă�ĚŽĐƚŽƌΖƐ�ĨĂŝůƵƌĞ�ƚŽ�
ĚŝĂŐŶŽƐĞ� ŐůĂƵĐŽŵĂ� ŵĂǇ� ŶŽƚ� ďĞ� ƐƵƐƉĞĐƚĞĚ� ƵŶƟů�
ƐŝŐŶŝĮĐĂŶƚ� ǀŝƐƵĂů� ůŽƐƐ� ŚĂƐ� ŽĐĐƵƌƌĞĚ͕� ǁŚŝĐŚ� ďǇ� ƚŚĂƚ�
ƟŵĞ�ŵĂǇ�ŚĂǀĞ�ĞǆĐĞĞĚĞĚ�ƚŚĞ�ůŝŵŝƚĂƟŽŶ�ƉĞƌŝŽĚ͘ 
 
�ŽŵŵŽŶ� ůĂǁ� ŝŶ� DĂůĂǇƐŝĂ� ŝƐ� ƚŚĞ� ƐĞĐŽŶĚ� ƐŽƵƌĐĞ� ŽĨ�
ůĞŐĂů�ƌƵůĞƐ͕�ĂĐĐŽƌĚŝŶŐ�ƚŽ�ƚŚĞ�ĐŽŶĐĞƉƚ�ŽĨ�͚ƐƚĂƌĞ�ĚĞĐŝƐŝƐ͛�
Žƌ� ͚ƐƚĂŶĚ� ďǇ� ǁŚĂƚ� ŝƐ� ĚĞĐŝĚĞĚ͛͘� dŚŝƐ� ŵĞĂŶƐ� ƚŚĂƚ�
ĨĂĐƚƵĂůůǇ�ƐŝŵŝůĂƌ�ĐĂƐĞƐ�ŵƵƐƚ�ĨŽůůŽǁ�Ă�ĐŽƵƌƚ�ĚĞĐŝƐŝŽŶ�Žƌ�
ůĞŐĂů�ƌƵůĞ�ĨŽƌŵƵůĂƚĞĚ�Žƌ�ĂƉƉůŝĞĚ�ďǇ�Ă�ŚŝŐŚĞƌ�ĐŽƵƌƚ͘ 
 
,Žǁ� ĚŽĞƐ� ŽŶĞ� ƐƵĐĐĞĞĚ� ŝŶ� Ă� ĐůĂŝŵ� ŽĨ� ŵĞĚŝĐĂů�
ŶĞŐůŝŐĞŶĐĞ͍ 
 
&Žƌ� Ă� ƉůĂŝŶƟī� ƚŽ� ƐƵĐĐĞĞĚ� ŝŶ� Ă� ŵĞĚŝĐĂů� ŶĞŐůŝŐĞŶĐĞ�
ĐůĂŝŵ͕�ƚŚĞǇ�ďĞĂƌ�ƚŚĞ�ďƵƌĚĞŶ�ŽĨ�ƉƌŽŽĨ�ƚŽ�ĚĞŵŽŶƐƚƌĂƚĞ�

ƚŚƌĞĞ�ĞůĞŵĞŶƚƐϰ͘ 
ϭ͘ dŚĂƚ�ƚŚĞ�ĚĞĨĞŶĚĂŶƚ�ŽǁĞĚ�ƚŚĞŵ�Ă��ƵƚǇ�ŽĨ��ĂƌĞ 
Ϯ͘ dŚĂƚ�ŝŶ�ƚŚĞ�ĐŽƵƌƐĞ�ŽĨ�ĚŝƐĐůŽƐƵƌĞ͕�ĚŝĂŐŶŽƐŝƐ�ĂŶĚ�

ƚƌĞĂƚŵĞŶƚ͕� ƚŚĞ� ĚĞĨĞŶĚĂŶƚ� ŚĂĚ� ďƌĞĂĐŚĞĚ� ƚŚĞ�
ĞǆƉĞĐƚĞĚ�^ƚĂŶĚĂƌĚ�ŽĨ��ĂƌĞ�;^K�Ϳ 

ϯ͘ dŚĂƚ�ƚŚĞ�ďƌĞĂĐŚ�ŚĂĚ�ĐĂƵƐĞĚ�ŝŶ�ĂŶ�ŝŶũƵƌǇ 
 
�ƵƚǇ�ŽĨ��ĂƌĞ 
 
/Ŷ� ŐĞŶĞƌĂů͕� ŽŶĐĞ� Ă� ŚŽƐƉŝƚĂů� Žƌ� ŝŶĚŝǀŝĚƵĂů� ĚŽĐƚŽƌ�
ƵŶĚĞƌƚĂŬĞƐ� Ă� ƉĂƟĞŶƚΖƐ� ĐĂƌĞ͕� ƌĞƐƉŽŶƐŝďŝůŝƚǇ� ĨŽƌ� Ă�
ƉĂƟĞŶƚ�Žƌ�Ă�ΖĚƵƚǇ�ŽĨ�ĐĂƌĞΖ�ĞǆŝƐƚƐ͘ 
 
^ƚĂŶĚĂƌĚ�ŽĨ��ĂƌĞ 
 
dŚĞ� ^K�� ĐŽŶĐĞƌŶƐ� ƚŚĞ� ΖůĞǀĞůΖ� Žƌ� ΖƋƵĂůŝƚǇ͛� ŽĨ� ƚŚĞ� ĐĂƌĞ�
ƚŚĂƚ�ĐĂŶ�ďĞ�ƌĞĂƐŽŶĂďůǇ�ĞǆƉĞĐƚĞĚ� ĨƌŽŵ�ƚŚĞ�ĂƩĞŶĚŝŶŐ�
ĚŽĐƚŽƌ� ǁŚĞŶ� ŵĂŶĂŐŝŶŐ� Ă� ƉĂƟĞŶƚ͘� �Ƶƚ� ŚŽǁ� ĚŽ� ƚŚĞ�
ĐŽƵƌƚƐ� ĚĞĐŝĚĞ� ǁŚĂƚ� ƚŚĞ� ƐƚĂŶĚĂƌĚ� ŝƐ� ĐŽŶĐĞƌŶŝŶŐ�
ĞǆĂŵŝŶĂƟŽŶ͕�ĚŝĂŐŶŽƐŝƐ�ĂŶĚ�ƚƌĞĂƚŵĞŶƚ͍� 
 
/Ŷ� ϭϵϱϳ� ƚŚĞ� h͘<� ĐŽƵƌƚ� ĨŽƌŵƵůĂƚĞĚ� ƚŚĞ� �ŽůĂŵϱ� ƚĞƐƚ�
ŚŽůĚŝŶŐ� ƚŚĂƚ� ͚Ă� ĚŽĐƚŽƌ� ŝƐ� ŶŽƚ� ŶĞŐůŝŐĞŶƚ� ŝĨ� ŚŝƐ� ĂĐƟŽŶƐ�
ǁĞƌĞ�ŝŶ�ŬĞĞƉŝŶŐ�ǁŝƚŚ�Ă�ƉƌĂĐƟĐĞ�ĚĞĞŵĞĚ�ƉƌŽƉĞƌ�ďǇ�Ă�
ƌĞƐƉŽŶƐŝďůĞ�ďŽĚǇ�ŽĨ�ŵĞĚŝĐĂů�ŵĞŶ�ĚĞƐƉŝƚĞ�ƚŚĞƌĞ�ďĞŝŶŐ�
ĂŶ� ĂůƚĞƌŶĂƚĞ� ǀŝĞǁ͛ϲ͘�  � /Ŷ� �ŽůĂŵ͕� ƚŚĞ� ƉůĂŝŶƟī� ǁĂƐ�
ĂĚǀŝƐĞĚ� ďǇ� ŚŝƐ� ƉƐǇĐŚŝĂƚƌŝƐƚ� ƚŽ� ƵŶĚĞƌŐŽ� ĞůĞĐƚƌŽ-
ĐŽŶǀƵůƐŝǀĞ� ƚŚĞƌĂƉǇ� ;��dͿ͘� ,Ğ� ǁĂƐ� ŶĞŝƚŚĞƌ� ǁĂƌŶĞĚ�
ĂďŽƵƚ� ƚŚĞ� ƌŝƐŬ� ŽĨ� ĨƌĂĐƚƵƌĞƐ͕� ŐŝǀĞŶ� ƌĞůĂǆŝŶŐ� ĚƌƵŐƐ� Žƌ�
ƌĞƐƚƌĂŝŶĞĚ� ĚƵƌŝŶŐ� ƚƌĞĂƚŵĞŶƚ͘� �ƵƌŝŶŐ� ƚƌĞĂƚŵĞŶƚ͕� ŚĞ�
ƐƵīĞƌĞĚ�ƐƉĂƐŵƐ�ĂŶĚ�ŚŝƉ� ĨƌĂĐƚƵƌĞƐ͘�dŚĞ� ŝƐƐƵĞ�Ăƚ� ƚƌŝĂů�
ǁĂƐ� ǁŚĞƚŚĞƌ� ƚŚĞ� ĚĞĨĞŶĚĂŶƚ� ǁĂƐ� ŶĞŐůŝŐĞŶƚ� ĨŽƌ� ŶŽƚ�
ĚŝƐĐůŽƐŝŶŐ� ƌŝƐŬƐ� ĂŶĚ� ĨŽƌ� ŶŽƚ� ƌĞƐƚƌĂŝŶŝŶŐ� ƚŚĞ� ƉůĂŝŶƟī�
ĚƵƌŝŶŐ� ƚƌĞĂƚŵĞŶƚ͘� �ƚ� ƚŚĞ� ƟŵĞ͕� ƚŚĞƌĞ� ǁĞƌĞ� ƚǁŽ�
ƐĐŚŽŽůƐ� ŽĨ� ƚŚŽƵŐŚƚ� ƚŚĂƚ� ĚŝīĞƌĞĚ� ƌĞŐĂƌĚŝŶŐ� ƚŚĞ� ŶĞĞĚ�
ƚŽ�ǁĂƌŶ�ĂŶĚ�ƚŚĞ�ŶĞĞĚ�ĨŽƌ�ƌĞƐƚƌĂŝŶƚƐ͘�dŚĞ�ƐŝƫŶŐ�ũƵĚŐĞ�
ĚĞĐŝĚĞĚ� ƚŚĂƚ� ƚŚĞƌĞ� ƐŚŽƵůĚ� ďĞ� ĂůůŽǁĂŶĐĞƐ� ĨŽƌ�
ĚŝīĞƌĞŶĐĞ� ŽĨ� ŽƉŝŶŝŽŶ� ŝŶ� ŵĞĚŝĐĂů� ĐĂƌĞ� ĂŶĚ� ƚŚĂƚ� Ă�
ĚŽĐƚŽƌ� ƐŚŽƵůĚ� ŶŽƚ� ďĞ� ŚĞůĚ� ŶĞŐůŝŐĞŶƚ� ũƵƐƚ� ďĞĐĂƵƐĞ�
ƚŚĞƌĞ�ǁĞƌĞ�ŽƚŚĞƌƐ�ǁŚŽ�ĚŝƐĂŐƌĞĞĚ�ǁŝƚŚ�Śŝŵ�Žƌ�ŚĞƌ͘� 
 
dŚĞ��ŽůĂŵ�ƚĞƐƚ�ǁĂƐ�ƐƵďƐĞƋƵĞŶƚůǇ�ĂƉƉůŝĞĚ� ŝŶ�Ă�ƐĞƌŝĞƐ�
ŽĨ� ŚŝŐŚ-ƉƌŽĮůĞ� ĐĂƐĞƐ� ŝŶ� ƚŚĞ� ϭϵϴϬƐ� ŝŶǀŽůǀŝŶŐ�
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ĂůůĞŐĂƟŽŶƐ�ŽĨ�ŶĞŐůŝŐĞŶƚ�ƚƌĞĂƚŵĞŶƚϳ͘�dŚĞ�ƚĞƐƚ�ƌĞĐĞŝǀĞĚ�
ǁŝĚĞƐƉƌĞĂĚ� ĐƌŝƟĐŝƐŵ� ƚŚĂƚ� ŝƚ� ĂůůŽǁĞĚ� ƚŚĞ� ŵĞĚŝĐĂů�
ĨƌĂƚĞƌŶŝƚǇ� ƚŽ� ƐĞůĨ-ůŝƟŐĂƚĞ� ŝƚƐ� ŵĞŵďĞƌƐ� ŽƵƚ� ŽĨ�
ĂůůĞŐĂƟŽŶƐ�ŽĨ�ŶĞŐůŝŐĞŶĐĞ�ĨŽƌ�ĂƐ�ůŽŶŐ�ĂƐ�ƚŚĞ�ĚĞĨĞŶĚĂŶƚ�
ĐŽƵůĚ� ƉƌŽĚƵĐĞ� Ă� ǁŝƚŶĞƐƐ� ǁŚŽ� ĂŐƌĞĞĚ� ǁŝƚŚ� ƚŚĞŝƌ�
ĐŽŶƚĞŶƚ� ŽĨ� ĚŝƐĐůŽƐƵƌĞ� Žƌ� ĐŽŶĚƵĐƚ͕� ĂƉƉůŝĐĂƟŽŶ� ŽĨ� ƚŚĞ�
ƚĞƐƚ�ǁŽƵůĚ�ĐůĞĂƌ�ƚŚĞŵ�ŽĨ�ĂŶǇ�ǁƌŽŶŐĚŽŝŶŐƐ͘� 
 
��ƚƵƌŶŝŶŐ�ƉŽŝŶƚ�ĐĂŵĞ�ŝŶ�ϭϵϵϳ�ǁŝƚŚ�ƚŚĞ�ĨŽƌŵƵůĂƟŽŶ�ŽĨ�
ƚŚĞ� �ŽůŝƚŚŽϴ� ĐůĂƵƐĞ� ƚŚĂƚ� ƌĞƋƵŝƌĞĚ� ĚĞĨĞŶĚĂŶƚƐ� ƚŽ�
ĚĞŵŽŶƐƚƌĂƚĞ� ƚŚĂƚ� ƚŚĞŝƌ� ĐŽŶĚƵĐƚ� ǁĂƐ� ŶŽƚ� ŽŶůǇ� ŝŶ�
ŬĞĞƉŝŶŐ�ǁŝƚŚ�ƚŚĂƚ�ŽĨ�ƚŚĞŝƌ�ƉĞĞƌƐ�ďƵƚ�ǁĂƐ�ĂůƐŽ�ůŽŐŝĐĂůůǇ�
ĚĞĨĞŶƐŝďůĞ͘� dŚĞ�ƉůĂŝŶƟī͛Ɛ�Ϯ-ǇĞĂƌ-ŽůĚ�ƐŽŶ�WĂƚƌŝĐŬ͕�ǁĂƐ�
ĂĚŵŝƩĞĚ� ŝŶ� :ĂŶƵĂƌǇ� ϭϵϴϰ� ǁŝƚŚ� ĂĐƵƚĞ� ĐƌŽƵƉ͘� ,Ğ�
ƐƵīĞƌĞĚ�ĞƉŝƐŽĚĞƐ�ŽĨ�ƌĞƐƉŝƌĂƚŽƌǇ�ĚŝƐƚƌĞƐƐ�ŝŶ�ƚŚĞ�ǁĂƌĚ͕�
ĨƌŽŵ�ǁŚŝĐŚ� ŚĞ� ƌĞĐŽǀĞƌĞĚ�ǁĞůů͘� �ĞƐƉŝƚĞ� ďĞŝŶŐ� ƉĂŐĞĚ�
ĨŽƌ͕� ƚŚĞ� ƐĞŶŝŽƌ� ŚŽƵƐĞŵĂŶ� ;^,KͿ� ŶĞǀĞƌ� ĂƩĞŶĚĞĚ� ƚŚĞ�
ĐŚŝůĚ͘� ,Ğ� ĂĐƵƚĞůǇ� ĚĞƚĞƌŝŽƌĂƚĞĚ� ĂŶĚ� ĐŽůůĂƉƐĞĚ͕�
ƐƵīĞƌŝŶŐ�ĐĂƌĚŝĂĐ�ĂƌƌĞƐƚ͘��ƚ�ƚƌŝĂů�ƚŚĞ�^,K�ĂƌŐƵĞĚ�ƚŚĂƚ�
ĞǀĞŶ� ŚĂĚ� ƐŚĞ� ƐĞĞŶ� ƚŚĞ� ĐŚŝůĚ͕� ƐŚĞ� ǁŽƵůĚ� ŶŽƚ� ŚĂǀĞ�
ŝŶƚƵďĂƚĞĚ� Śŝŵ͘� �ǆƉĞƌƚ� ǁŝƚŶĞƐƐĞƐ� ĨŽƌ� ƚŚĞ� ĚĞĨĞŶĐĞ�
ĂŐƌĞĞĚ͕� ƚĞƐƟĨǇŝŶŐ� ƚŚĂƚ� ďĞĐĂƵƐĞ� ƚŚĞ� ĐŚŝůĚ� ŚĂĚ� ďĞĞŶ�
ǁĞůů�ďĞƚǁĞĞŶ�ĞƉŝƐŽĚĞƐ͕�ƚŚĞ�ƌŝƐŬ�ŽĨ�ƌĞƐƉŝƌĂƚŽƌǇ�ĨĂŝůƵƌĞ�
ǁĂƐ� ůŽǁ� ĂŶĚ� ƚŚĂƚ� ŝŶƚƵďĂƟŽŶ�ǁĂƐ� ŶŽƚ� ǁŝƚŚŽƵƚ� ƌŝƐŬƐ͘�
dŚĞ� ,ŽƵƐĞ� ŽĨ� >ŽƌĚƐ� ĐŽŶƐŝĚĞƌĞĚ� ƚŚĞ� ĨĂĐƚƐ� ĂŶĚ� ŚĞůĚ�
ƚŚĂƚ� ĂůƚŚŽƵŐŚ� ƚŚĞ� ^,K� ǁĂƐ� ŶĞŐůŝŐĞŶƚ� ŝŶ� ĨĂŝůŝŶŐ� ƚŽ�
ĂƩĞŶĚ�ƚŚĞ�ĐŚŝůĚ͕�ƐŚĞ�ŚĂĚ�ŶŽƚ�ĐĂƵƐĞĚ�ƚŚĞ�ĐŚŝůĚ͛Ɛ�ĚĞĂƚŚ�
ĂƐ� Ă� ĚĞĐŝƐŝŽŶ� ŶŽƚ� ƚŽ� ŝŶƚƵďĂƚĞ� ǁĂƐ� ďŽƚŚ� ŝŶ� ŬĞĞƉŝŶŐ�
ǁŝƚŚ� Ă� ͚ƌĞƐƉŽŶƐŝďůĞ� ďŽĚǇ� ŽĨ� ƉƌŽĨĞƐƐŝŽŶĂů� ŽƉŝŶŝŽŶ�
ĞƐƉŽƵƐĞĚ�ďǇ�ĚŝƐƟŶŐƵŝƐŚĞĚ�ĂŶĚ� ƚƌƵƚŚĨƵů� ĞǆƉĞƌƚƐ͛� ĂŶĚ�
ƚŚĂƚ�ƚŚĞ�ǀŝĞǁ�ƚŚĞǇ�ŚĞůĚ�ǁĂƐ�ĐĂƉĂďůĞ�ŽĨ�ďĞŝŶŐ�ůŽŐŝĐĂůůǇ�
ƐƵƉƉŽƌƚĞĚ͕� ŝŶ� ƚŚĂƚ� ƚŚĞǇ�ŚĂĚ� ͚ĚŝƌĞĐƚĞĚ�ƚŚĞŝƌ�ŵŝŶĚƐ� ƚŽ�
ƚŚĞ� ƋƵĞƐƟŽŶ� ŽĨ� ĐŽŵƉĂƌĂƟǀĞ� ƌŝƐŬƐ� ĂŶĚ� ďĞŶĞĮƚƐ� ĂŶĚ�
ŚĂĚ�ƌĞĂĐŚĞĚ�Ă�ĚĞĨĞŶƐŝďůĞ�ĐŽŶĐůƵƐŝŽŶ�ŽŶ�ƚŚĞ�ŵĂƩĞƌ͘ 
 
tŝƚŚ��ŽůŝƚŚŽ͕�ƚŚĞ�ƚĞƐƚ�ĨŽƌ�ŶĞŐůŝŐĞŶĐĞ�ǁĂƐ�ŶŽǁ�Ă�ƚǁŽ-
ƐƚĞƉ� ƚĞƐƚ͕� ĮƌƐƚ͕� ǁŚĞƚŚĞƌ� ƚŚĞ� ĚŽĐƚŽƌ� ŚĂĚ� ĂĐƚĞĚ� ŝŶ�
ĂĐĐŽƌĚĂŶĐĞ�ǁŝƚŚ�Ă�͚ƌĞƐƉŽŶƐŝďůĞ�ďŽĚǇ�ŽĨ�ŵĞĚŝĐĂů�ŵĞŶ͛�
ĂŶĚ�ƐĞĐŽŶĚ͕�ŝĨ�ƚŚĞ�ƉůĂŝŶƟī�ĐĂŶ�ƉƌŽǀĞ�ƚŚĂƚ�ƚŚŝƐ�ĐŽƵƌƐĞ�

ŽĨ�ĂĐƟŽŶ�ǁĂƐ�ůŽŐŝĐĂůůǇ�ŝŶĚĞĨĞŶƐŝďůĞ͘ 
 
/Ŷ� ĂƐƐĞƐƐŝŶŐ� ǁŚĞƚŚĞƌ� Ă� ĚĞĨĞŶĚĂŶƚ͛Ɛ� ĐŽŶĚƵĐƚ� ŝƐ�
ĂĐĐĞƉƚĂďůĞ� ďǇ� ŽŶĞΖƐ� ƉĞĞƌƐ� ďƵƚ� ĂůƐŽ� ůŽŐŝĐĂůůǇ�
ĚĞĨĞŶƐŝďůĞ͕� ƚŚĞ� h͘<͘� ĐŽƵƌƚƐ� ĐƵƌƌĞŶƚůǇ� ƌĞŐƵůĂƌůǇ� ĂƉƉůǇ�
ƚŚĞ��ŽůĂŵͬ�ŽůŝƚŚŽ�ƚĞƐƚ�ǁŝƚŚ�ƚŚĞ�ĂƐƐŝƐƚĂŶĐĞ�ŽĨ�ĞǆƉĞƌƚ�
ǁŝƚŶĞƐƐĞƐ͕� ĐůŝŶŝĐĂů� ƉƌĂĐƟĐĞ� ŐƵŝĚĞůŝŶĞƐ� ĨŽƌŵƵůĂƚĞĚ�
ďŽƚŚ� ďǇ� E/��ϵ� ĂŶĚ� ƚŚĞ� ǀĂƌŝŽƵƐ� ZŽǇĂů� �ŽůůĞŐĞƐϭϬ͘� �Ɛ�
ůŽŶŐ� ĂƐ� ŽŶĞΖƐ� ĐŽŶĚƵĐƚ� ŝƐ� ĨŽƵŶĚ� ƚŽ� ďĞ� ΖƌĞĂƐŽŶĂďůĞΖϭϭ͕�
ƚŚĞ�ĐŽƵƌƚ�ŚĂƐ�ďĞĞŶ�ƌĞůƵĐƚĂŶƚ�ƚŽ�ƌĞĂĚŝůǇ�ŚŽůĚ�ƚŚĂƚ�ŽŶĞ�
ŚĂƐ�ĨĂůůĞŶ�ďĞůŽǁ�ƚŚĞ�ĞǆƉĞĐƚĞĚ�ƐƚĂŶĚĂƌĚ͘ 
 
sĂƌŝŽƵƐ� ŽƚŚĞƌ� ƚĞƐƚƐ� ƌĞŐĂƌĚŝŶŐ� ƚŚĞ� ĚƵƚǇ� ƚŽ� ĚŝƐĐůŽƐĞ�
ƌŝƐŬƐ� ŚĂǀĞ� ďĞĞŶ� ĨŽƌŵƵůĂƚĞĚ� ĂŶĚ� ĂƌĞ� ďĞǇŽŶĚ� ƚŚĞ�
ƐĐŽƉĞ�ŽĨ�ƚŚŝƐ�ĂƌƟĐůĞ͘ 
 
�ĂƵƐĂƟŽŶ 
 
KŶĐĞ� ƚŚĞ� ƐƚĂŶĚĂƌĚ� ŽĨ� ĐĂƌĞ� ŚĂƐ� ďĞĞŶ� ďƌĞĂĐŚĞĚ͕� ƚŚĞ�
ĐůĂŝŵĂŶƚ� ƐƟůů�ŚĂƐ� ƚŽ�ƉƌŽǀĞ� ƚŚĂƚ� ƚŚĞƌĞ� ŝƐ�Ă� ĐĂƵƐĂů� ůŝŶŬ�
ďĞƚǁĞĞŶ�ƚŚĞ�ŶĞŐůŝŐĞŶƚ�ĂĐƚ�Žƌ�ŽŵŝƐƐŝŽŶ�ĂŶĚ�ƚŚĞ�ŝŶũƵƌǇ͘�
/Ŷ�ŐĞŶĞƌĂů͕� ƚŚĞ�ĐŽƵƌƚƐ�ĂƉƉůǇ� ƚŚĞ� ΖďƵƚ� ĨŽƌ͛� ƚĞƐƚ͕�ǁŚŝĐŚ�
ĂƐŬƐ� ǁŚĞƚŚĞƌ� ƚŚĞ� ŝŶũƵƌǇ� ƐƵīĞƌĞĚ� ǁŽƵůĚ� ŶŽƚ� ŚĂǀĞ�
ŚĂƉƉĞŶĞĚ� ΖďƵƚ� ĨŽƌ͛� ƚŚĞ� ŶĞŐůŝŐĞŶĐĞ͘� dŚĞ� ƐƚĂŶĚĂƌĚ� ŽĨ�
ƉƌŽŽĨ� ƌĞƋƵŝƌĞƐ� ƚŚĞ�ĐůĂŝŵĂŶƚ� ƚŽ� ƐŚŽǁ�ŽŶ� ƚŚĞ�ďĂůĂŶĐĞ�
ŽĨ� ƉƌŽďĂďŝůŝƟĞƐ� ;ŝ͘Ğ� хϱϬй� Žƌ� ŵŽƌĞ� ůŝŬĞůǇ� ƚŚĂŶ� ŶŽƚͿ�
ƚŚĂƚ� ƚŚĞ� ŝŶũƵƌǇ� ǁŽƵůĚ� ŶŽƚ� ŚĂǀĞ� ŽĐĐƵƌƌĞĚ� ŝŶ� ƚŚĞ�
ĂďƐĞŶĐĞ� ŽĨ� ƚŚĞ� ŶĞŐůŝŐĞŶĐĞ͘� dŚĞ� ΖďƵƚ� ĨŽƌ� ƚĞƐƚ� ŝƐ� Ă�
ĚŝĸĐƵůƚ� ŚƵƌĚůĞ� ĨŽƌ� Ă� ĐůĂŝŵĂŶƚ� ƚŽ� ĐůĞĂƌ� ĂƐ� ĂŶ� ŝŶũƵƌǇ�
ŵĂǇ� ďĞ� ĂŶ� ŝŶĞǀŝƚĂďůĞ͕� ŶĂƚƵƌĂů� ĐŽŶƐĞƋƵĞŶĐĞ� ŽĨ� Ă�
ĚŝƐĞĂƐĞ�ƉƌŽĐĞƐƐϭϮ͕�Žƌ�ŵĂǇ�ďĞ�ĐĂƵƐĞĚ�ďǇ�ŵƵůƟƉůĞ�ƌŝƐŬ�
ĨĂĐƚŽƌƐ͕�ŽŶůǇ�ŽŶĞ�ŽĨ�ǁŚŝĐŚ�ŝƐ�ƚŚĞ�ŶĞŐůŝŐĞŶƚ�ĂĐƚϭϯ͘��dŚĞ�
ΖďƵƚ� ĨŽƌΖ� ƚĞƐƚ� ŵĂǇ� ƐĞĞŵ� ƵŶũƵƐƚ� ĨŽƌ� ĐůĂŝŵĂŶƚƐ� ǁŚŽ�
ŚĂǀĞ� ďĞĞŶ�ŽƚŚĞƌǁŝƐĞ�ǁƌŽŶŐĞĚ� ďƵƚ� ĐĂŶŶŽƚ� ĐůĞĂƌ� ƚŚĞ�
ůĞŐĂů�ŚƵƌĚůĞ� ƚŚĞ� ƚĞƐƚ� ƌĞƉƌĞƐĞŶƚƐ͘�dŚĞ�ĐŽƵƌƚƐ�ŚĂǀĞ͕�Ăƚ�
ĚŝīĞƌĞŶƚ� ƟŵĞƐ͕� ĨŽƌŵƵůĂƚĞĚ� ǀĂƌŝŽƵƐ� ŽƚŚĞƌ� ƚĞƐƚƐ� ƚŽ�
ůĞƐƐĞŶ�ƚŚĞ�ďƵƌĚĞŶ�ŽĨ�ĐĂƵƐĂƟŽŶ͘��/Ŷ�ŐĞŶĞƌĂů͕�ŚŽǁĞǀĞƌ͕�
ƚŚĞ�ΖďƵƚ�ĨŽƌΖ�ƚĞƐƚ�ƐƟůů�ĂƉƉůŝĞƐ͘ 
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7  Maynard v West Midlands Regional Health Authority [1984] 1 WLR 634 involved allegations of negligence in performing a premature 
mediastinoscopy leading to nerve damage; Whitehouse v Jordan [1980] 1 ALL ER 650 involved allegations of unnecessarily rough forceps 
delivery causing brain damage 

8  Bolitho v Hackney City Health Authority [1997] UKHL 46 
9  National Institute of Clinical Excellence 
10 Ash Samanta, ‘The role of clinical guidelines in medical negligence litigation: A shift from the Bolam standard.’ (2006), (14), Medical Law 

Review, 321 
11 In C v North Cumbria University Hospitals NHS Trust [2014] EWHC 61 (Q.B.) the judge held that the defendant's conduct did not have 

to be 'more reasonable' than that of the alternative that the claimant put forth, but whether the conduct put forth by the claimant was 'the 
only reasonable one.'  

12  Barnett v Chelsea and Kensington Hospital Management Committee [1969] 1 QB 428 Although the defendant's failure to attend to the 
plaintiff who eventually died of arsenic poisoning was held to be negligence, no liability was established due to the poisoning being too 
advanced for any treatment to have had made a difference. 

13  In Wilsher v Essex County Health Authority  [1988] AC 174 the court held that although the defendants were negligent in failing to 
diagnose an improperly sited umbilical catheter, leading to oxygen supersaturation of a premature neonate who subsequently developed 
retinopathy of prematurity (ROP) and blindness, the ‘but for’ test was not satisfied as the negligence was but one of five present risk 
factors that could have caused the ROP 



ISSUE 20  /  FEBRUARY 2022  

dŚĞ�DĂůĂǇƐŝĂŶ�>ĞŐĂů�WŽƐŝƟŽŶ 
 
dŚĞ� ĐƵƌƌĞŶƚ� ƉŽƐŝƟŽŶ� ŽĨ� DĂůĂǇƐŝĂŶ� ůĂǁ� ŝƐ� ƚŚĂƚ� ƚŚĞ�
�ŽůĂŵͬ�ŽůŝƚŚŽ� ƚĞƐƚƐ� ƐƟůů� ĂƉƉůŝĞƐ� ƚŽ� ĂůůĞŐĂƟŽŶƐ� ŽĨ�
ŶĞŐůŝŐĞŶĐĞ� ŝŶ�ĚŝĂŐŶŽƐŝƐ�ĂŶĚ� ƚƌĞĂƚŵĞŶƚ͘�dŚĞ��ŽƵƌƚ�ŽĨ�
�ƉƉĞĂů�ƚŽŽŬ�ƚŚŝƐ� ůĞŐĂů�ƉŽƐŝƟŽŶ� ŝŶ��ƌ�,Ăƌŝ�<ƌŝƐŚŶĂŶ�Θ�
�ŶŽƌ� ǀ� DĞŐĂƚ� EŽŽƌ� /ƐŚĂŬ� ďŝŶ� DĞŐĂƚ� /ďƌĂŚŝŵϭϰ� ŝŶ�
ĮŶĚŝŶŐ͕�ĂŌĞƌ�ĞǆĂŵŝŶŝŶŐ�ůŝƚĞƌĂƚƵƌĞ�ĂŶĚ�ĞǆƉĞƌƚ�ǁŝƚŶĞƐƐ�
ƐƚĂƚĞŵĞŶƚƐ͕� ƚŚĂƚ� ƚŚĞ� ĚĞĨĞŶĚĂŶƚ� ŚĂĚ� ĂĚŽƉƚĞĚ� ĂŶ�
ŝŶĚĞĨĞŶƐŝďůĞ�ĂƉƉƌŽĂĐŚ� ŝŶ�ŵĂŶĂŐŝŶŐ�Ă� ƐƵƉƌĂĐŚŽƌŽŝĚĂů�
ŚĂĞŵŽƌƌŚĂŐĞ� ĚƵƌŝŶŐ� ƐƵƌŐĞƌǇ͕� ƚŚƵƐ� ĨĂŝůŝŶŐ� ƚŚĞ��ŽůĂŵ�
ƚĞƐƚ͘�dŚĞ��ŽƵƌƚ�ŽĨ��ƉƉĞĂů͛Ɛ�ĚĞĐŝƐŝŽŶ�ǁĂƐ�ĂƉƉƌŽǀĞĚ�ďǇ�
ƚŚĞ�&ĞĚĞƌĂů��ŽƵƌƚ͘ 
 
�Ɛ�ƌĞŐĂƌĚƐ�ĐĂƵƐĂƟŽŶ͕�ƚŚĞ�ΖďƵƚ�ĨŽƌ͛�ƚĞƐƚ�ŝƐ�ƐƟůů�ĂƉƉůŝĞĚ�
ďǇ�ƚŚĞ�DĂůĂǇƐŝĂŶ�ĐŽƵƌƚƐ͘ 
 
/Ŷ� >Ăŝ� WŝŶŐ� ǀ� �ƌ� >ŝŵ� dǇĞ� >ŝŶŐ� Θ� KƌƐϭϱ� ƚŚĞ� ĐůĂŝŵĂŶƚ͕�
ǁŚŽ� ƉƌĞƐĞŶƚĞĚ� ǁŝƚŚ� ĞŶĚŽŐĞŶŽƵƐ� ĞŶĚŽƉŚƚŚĂůŵŝƟƐ͕�
ĂůůĞŐĞĚ�ƚŚĂƚ�ƚŚĞ�ĚĞĨĞŶĚĂŶƚ�ǁĂƐ�ŶĞŐůŝŐĞŶƚ�ŝŶ�ĚĞůĂǇŝŶŐ�
ŝŶƚƌĂǀŝƚƌĞĂů�ĂŶƟďŝŽƟĐƐ�ƚŚĂƚ�ůĞĚ�ŚĞƌ�ƚŽ�ůŽƐĞ�ŚĞƌ�ǀŝƐŝŽŶ͘�
dŚĞ� ĐŽƵƌƚ� ĚĞĐŝĚĞĚ� ƚŚĂƚ� ƚŚĞƌĞ�ǁĂƐ� ŶŽ� ŶĞŐůŝŐĞŶĐĞ� ďǇ�
ƚŚĞ� ĚŽĐƚŽƌ� ĂƐ� ĞǆƉĞƌƚ� ǁŝƚŶĞƐƐĞƐ� ĂŐƌĞĞĚ͕� ǁŝƚŚ�
ƌĞĨĞƌĞŶĐĞ�ƚŽ�ĐůŝŶŝĐĂů�ŐƵŝĚĞůŝŶĞƐ�ĂŶĚ�ĞǆƉĞƌŝĞŶĐĞ�ƚŚĂƚ�ŝƚ�
ǁĂƐ� ƌĞĂƐŽŶĂďůĞ� ĂŶĚ� ĚĞĨĞŶƐŝďůĞ� ;�ŽůĂŵͬ�ŽůŝƚŚŽ� ƚĞƐƚ�
ƐĂƟƐĮĞĚͿ� ƚŽ� ǁŝƚŚŚŽůĚ� ŝŶũĞĐƟŽŶƐ� ƵŶƟů� ƚŚĞ�
ŝŶŇĂŵŵĂƟŽŶ� ĂŶĚ� ƐǁĞůůŝŶŐ� ŚĂĚ� ƐƵďƐŝĚĞĚ͘� dŚĞ� ĐŽƵƌƚ�
ĐŽŶƐŝĚĞƌĞĚ� ƚŚĞ� ƋƵĞƐƟŽŶ� ŽĨ� ĐĂƵƐĂƟŽŶ� ĂŶĚ� ŚĞůĚ� ƚŚĂƚ�
ĞǀĞŶ�ŝĨ�ƚŚĞ�ĚĞĨĞŶĚĂŶƚ�ŚĂĚ�ďĞĞŶ�ĨŽƵŶĚ�ŶĞŐůŝŐĞŶƚ͕�ƚŚĞ�
ΖďƵƚ� ĨŽƌΖ� ƚĞƐƚ� ǁĂƐ� ŶŽƚ� ƐĂƟƐĮĞĚ� ĂƐ� ĞǆƉĞƌƚ� ǁŝƚŶĞƐƐĞƐ�
ĨƌŽŵ� ďŽƚŚ� ƉĂƌƟĞƐ� ĂŐƌĞĞĚ� ƚŚĂƚ� ĞŶĚŽŐĞŶŽƵƐ�
ĞŶĚŽƉŚƚŚĂůŵŝƟƐ� ǁŽƵůĚ� ůŝŬĞůǇ� ƌĞƐƵůƚ� ŝŶ� ǀŝƐƵĂů� ůŽƐƐ�
ƌĞŐĂƌĚůĞƐƐ� ŽĨ� ƚƌĞĂƚŵĞŶƚ� ŵĞĂƐƵƌĞƐϭϲ͘� dŚĞƌĞĨŽƌĞ͕� ŽŶ�
ƚŚĞ� ďĂůĂŶĐĞ� ŽĨ� ƉƌŽďĂďŝůŝƚǇ͕� Ă� ĚĞůĂǇ� ŝŶ� ŝŶƚƌĂǀŝƚƌĞĂů�
ĂŶƟďŝŽƟĐƐ�ǁĂƐ�ƵŶůŝŬĞůǇ�ƚŽ�ŚĂǀĞ�ĐĂƵƐĞĚ�ƚŚĞ�ǀŝƐƵĂů�ůŽƐƐ�
;ďƵƚ�ĨŽƌ�ƚĞƐƚ�ŶŽƚ�ƐĂƟƐĮĞĚͿ͘ 
 

�ŽŶĐůƵƐŝŽŶ 
 
'ĞŶĞƌĂůůǇ͕� � ƚŚĞ� DĂůĂǇƐŝĂŶ� ůĞŐĂů� ƉŽƐŝƟŽŶ� ŝƐ� ƚŚĂƚ� ƚŚĞ�
�ŽůĂŵ�ĂŶĚ�ΖďƵƚ�ĨŽƌΖ�ƚĞƐƚƐ�ĂƌĞ�ĂƉƉůŝĐĂďůĞ�ƚŽ�ĂůůĞŐĂƟŽŶƐ�
ŽĨ� ŶĞŐůŝŐĞŶĐĞ� ŝŶ� ƚƌĞĂƚŵĞŶƚ� ĂŶĚ� ĐĂƵƐĂƟŽŶ� ƐƵďũĞĐƚ� ƚŽ�
ƚŚĞ�ƋƵĂůŝĮĐĂƟŽŶƐ�ĂƐ�ĚĞĐŝĚĞĚ�ďǇ�ƚŚĞ�,ŽƵƐĞ�ŽĨ�>ŽƌĚƐ�ŝŶ�
�ŽůŝƚŚŽ͘� dŚĞ� ĐŽƵƌƚƐ� ĂƌĞ� ĂďůĞ� ƚŽ� ĂƐƐĞƐƐ� ǁŚĞƚŚĞƌ�
ĐŽŶĚƵĐƚ� ĂƉƉƌŽǆŝŵĂƚĞƐ� ďĞƐƚ� ƉƌĂĐƟĐĞ� ďǇ� ǁĂǇ� ŽĨ�
ĂƐƐŝƐƚĂŶĐĞ� ĨƌŽŵ� ĞǆƉĞƌƚ� ĞǀŝĚĞŶĐĞ͕� ƵƉ-ƚŽ-ĚĂƚĞ� ĐůŝŶŝĐĂů�
ƉƌĂĐƟĐĞ� ŐƵŝĚĞůŝŶĞƐ� ĂŶĚ� ůŝƚĞƌĂƚƵƌĞ͘� � �ůŝŶŝĐŝĂŶƐ� ƐŚŽƵůĚ�
ǁŝƐĞůǇ� ĂĚŚĞƌĞ� ƚŽ� ĞƐƚĂďůŝƐŚĞĚ� ƚĞĐŚŶŝƋƵĞƐ͕�
ƌĞĐŽŵŵĞŶĚĂƟŽŶƐ͕� ĂŶĚ� ƵƉ-ƚŽ-ĚĂƚĞ� ĐůŝŶŝĐĂů� ƉƌĂĐƟĐĞ�
ŐƵŝĚĞůŝŶĞƐ� ƚŽ� ŵĂŝŶƚĂŝŶ� ĂĐĐĞƉƚĂďůĞ͕� ĚĞĨĞŶƐŝďůĞ�
ƐƚĂŶĚĂƌĚƐ�ŽĨ�ĐĂƌĞ͘�  
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14  [2018] 1 AMR paras 79-81 of judgement 
15  [2014] 3 AMR 
16  Ibid at para 55-56 

�Z�:h>/�E�d�'�> 
�ŽŶƐƵůƚĂŶƚ�ŽƉŚƚŚĂůŵŽůŽŐŝƐƚ�
ƉƌĂĐƟĐŝŶŐ�ƌĞĨƌĂĐƟǀĞ�ƐƵƌŐĞƌǇ�
Ăƚ��ŽƌŶĞŽ�DĞĚŝĐĂů��ĞŶƚƌĞ͕�
<ƵĐŚŝŶŐ͘�,Ğ�ŝƐ�ĂůƐŽ�ĐƵƌƌĞŶƚůǇ�
ƉƵƌƐƵŝŶŐ�ŚŝƐ�DĂƐƚĞƌƐ�ŝŶ�
DĞĚŝĐĂů�>Ăǁ�ĂŶĚ��ƚŚŝĐƐ͘ 

z�� ^�E�dKZ� ZK��Zd� >�h� ,h/� z�t� ŝƐ�Ă�^ĂƌĂǁĂŬ�^ƚĂƚĞ�
ƐĞŶĂƚŽƌ� ĂŶĚ� ĨŽƵŶĚĞƌ� ŽĨ� DĞƐƐƌƐ� ^ƚĞƉŚĞŶ� ZŽďĞƌƚ� ĂŶĚ� tŽŶŐ�
�ĚǀŽĐĂƚĞƐ͘� 


